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I. Introduction

Plaintiffs the Fund for Animals ("Fund") and the G eater
Yel | owst one Coalition ("Yell owstone Coalition") challenge the
Nati onal Park Service's (“Service” or “NPS’) adm nistrative

deci sion, codified in a 2003 Suppl enental Environnental | npact



Statenent ("SElIS') and Record of Decision ("2003 ROD'),! to all ow
conti nued snowrobiling and trail groom ng? in Yell owstone

Nati onal Park, Grand Teton National Park, and the John D.
Rockefeller, Jr. Menorial Parkway (collectively "Yellowstone" or
“Parks”). Plaintiffs allege that snowobiling and trail groom ng
cause air and noise pollution, threaten wildlife and endangered
species, and create health threats to visitors and park

enpl oyees. @G ven these adverse effects, plaintiffs argue that
NPS s decision to allow the continuation of these w nter
activities belies the evidence collected during the rul e-nmaki ng
process, thus violating the Adm nistrative Procedure Act’s
("APA") prohibition against decision-nmaking that is “arbitrary,
capricious, an abuse of discretion, or otherwise not in

accordance with law" 5 U S.C. 8 706 (2)(A) (2003). Specifically

"On Decenber 11, 2003, the Final Rule was published in the
Federal Register. Wnter Use Plan Final Rule, 68 Fed. Reg.

69, 268 (Dec. 11, 2003)(to be codified at 36 CF. R pt.7).

Al t hough slight changes exi st between the 2003 ROD and the Fi nal
Rule, the major tenets remain the sane, and thus review of the
2003 SEI'S and ROD is still appropriate. The publication of the
Final Rul e does, however, negate any ripeness concerns previously
rai sed by the defendants.

2Trail "groonm ng" is the packing of snow along trails to
facilitate winter use. At the Novenber 20, 2003, Mdtions
Hearing, plaintiffs stated that, wi thout this groom ng,
snownobi | es are unable to traverse Park |lands. See Tr. Hr'g,
Nov. 20, 2003, at 59-61



chal l enged are the Service's failure to act wwth regard to
Plaintiff Bluewater Network's January 1999 Rul emaki ng Petition
seeking a ban on snownobiling and trail groom ng throughout the
Nati onal Park System and the Service’'s issuance of the 2003 SEI S
and March 2003 ROD, which allow snownobiling and trail groom ng
to continue.® Pending before the Court are cross notions for
summary judgnent filed by all parties to the case.

Upon careful consideration of the notions, the responses and
replies thereto, the oral argunents of counsel, the entire record
herein, as well as the governing statutory and case |aw, and for
the followi ng reasons, it is by the Court hereby ordered as
fol | ows:

a) The March 25, 2003, Record of Decision; February 2003
Suppl erent al Envi ronnmental | npact Statenent; and Decenber 11
2003, Final Rule are vacated and remanded to the National Park
Service, U S. Departnment of the Interior, for further proceedi ngs

not inconsistent with this Opinion;

*The Fund plaintiffs originally alleged that pronul gation of the
Decenber 2002 rule unlawfully w thheld and unreasonably del ayed
agency action in violation of 5 U.S.C. § 555(b) and § 706(1), and
al so viol ated NEPA. See Consol. Am Conpl. {1 148, 164; Fi nal
Del ay Rule, 67 Fed. Reg 69,473 (Nov. 18, 2002). However, in
light of the publication of the 2003 Final Rule, plaintiffs
concede that the Court is no longer faced with this issue. See
Fund Pl ."'s Supplenmental Br. at n.2. The Court concurs.



b) The prior January 22, 2001, Final Rule, as nodified by
t he Novenber 18, 2002, Final Rule, shall remain in effect until
further Order of the Court; and
c) The National Park Service shall respond to Bl uewater
Net wor k' s Rul emaking Petition by no later than February 17, 2004.
A. Parties

1. Plaintiffs

Plaintiff The Fund for Animals is a national non-profit
menber shi p organi zation "conmtted to preserving ani mal and pl ant
species in their natural habitats, and to preventing the abuse
and exploitation of both wild and donestic animals.”™ Am Conpl.
9 7. The Fund brings this action on behalf of its nmenbers, and
submtted briefs on behalf of organizational co-plaintiffs
Bl uewat er Network ("Bluewater") and the Ecol ogy Center, as well
as individual plaintiffs Walt Farmer, George Wierthner, Phillip
Kni ght, and Richard Mis.

Plaintiff Geater Yellowstone Coalition is a "conservation
organi zati on dedicated to protecting and restoring the Geater
Yel | owst one ecosystem and the unique quality of life it
sustains.” Am Conpl. Y 18. The Yell owstone Coalition brings
this action on behalf of its nenbers, and submtted briefs on

behal f of five other co-plaintiff non-profit organizations: the



Nat i onal Parks Conservation Associ ation, The W/ derness Society,
t he Natural Resources Defense Council, the Wnter W|Idl ands
Al'liance, and the Sierra Cub

The two groups of plaintiffs, represented separately by the
Fund and the Yell owstone Coalition, seek different relief, and
consequent|ly have somewhat conflicting interests. The Fund
ultimately seeks a cessation of trail groomng in the Parks.
Greater Yell owstone seeks a gradual phase-out of snownobil e use
in favor of mass transport snowcoach use; in essence, the
i npl enentation of the 2001 Final Rule, which did not call for an
end to trail groom ng. Snhowoach Rule, 66 Fed. Reg. 7,260 (Jan.

22, 2001). Thus, if the 2001 Rule is inplenented, the Fund

Plaintiffs will not obtain their desired relief because groom ng
wll continue. Conversely, if trail groom ng is enjoined,
nei t her snowmobi | es nor snowcoaches will be able to travel over

t he unpacked snow, thus maki ng actual inplenentation of the 2001
snowcoach pl an i npossi bl e.

2. Def endants

Secretary of the Interior Gale Norton, Director of the
Nati onal Park Service Fran Mainella, Director of the Fish and
Wldlife Service ("FW5") Steven WIlians, and Director of the

| nt ermountai n Regi on of the National Park Service Karen Wade are



sued in their official capacities, and are collectively referred
to as the Federal Defendants.

The International Snownobil e Manufacturers Association, |nc.
("I'SMA"), the Bl ueRi bbon Coalition, Inc., and the State of
Wom ng intervened as defendants pursuant to this Court's
Sept enber 15, 2003, Order. The ISMA is an organi zation of
snownmobi | e manuf acturers whose purpose is pronoting the growh of
t he snownobiling industry and the snowrobiling sport, as well as
providing information to its nenbers, who are manufacturers of
snowmobi |l e parts. See | SMA and Bl ueRi bbon Mot. to Intervene at
4-5. Blue Ribbon Coalition, Inc., is a non-profit organization
representing over 1,000 businesses and organi zati ons who have
econonmi ¢ and comercial interests in snowrobile opportunities in
t he Parks; these nenbers use snownpbil es to access the Nati onal
Parks. I1d. at 5-6.

B. Factual Background and Procedural History

In 1872, Congress established Yell owstone as the nation's
first national park, setting aside over 2 mllion acres for the
enjoynent of the public. The G and Teton National Park was
established in 1950, and the John D. Rockefeller Menorial Parkway
established in 1972. The use of snowrobiles in the Parks was

first permtted in 1963, and in 1968 park adm ni strators,



respondi ng to growi ng concerns about the effects of snownobiling
on park resources, inplenented the first official w nter-use
policy. In 1971, the NPS began groom ng snow covered roads to
all ow for safe passage by oversnow vehicles, and over the next

t hree decades wi nter use, including snowrobil e use, increased
dramatically. Between 1983 and 1993, w nter use doubl ed,
increasing from 70,000 visitors per winter season to 140, 000
visitors per season. National Park Service, Wnter Use Pl ans

Fi nal Environnmental |npact Statenment at 15 (Oct. 2000) (" 2000

FEI S*'), Admi nistrative Record at 28,415 ("A.R "). Today, over
180 mles of Park roads are groonmed at | east every other night,
and historical use denonstrates that as many as 1700 snownobi |l es
enter the Parks on peak days. Wnter Use Proposed Rule, 68 Fed.
Reg. 51,526, 51,533 (proposed August 27, 2003).

1. 1997 Litigation and Subsequent Rul emaki ngs

I nevitably, a conflict arose between the NPS s mandate to
protect Park resources and the accommodati on of visitors' desires
to view the parks via snowmbiles during the winter season. O
particul ar concern were the effects of trail groom ng and
snowrobi ling on the Parks' wildlife, especially bison. During
the winter of 1996-1997, Park officials docunented that | arge

nunbers of bison left the Parks, sonme traveling along the man-



made grooned trails created to facilitate oversnow vehicl e use.
As a consequence of this mgration, over 1000 bison had to be
killed to prevent the spread of brucellosis to livestock in areas
outside of the Parks. 2000 FEIS at 16, A R 28416. |In May of
1997, the Fund for Animals filed suit against the NPS, alleging
that the Park's winter use plan, which permtted trail groom ng
and snownobil e use, violated the National Environnmental Policy
Act (“NEPA”) and t he Endangered Species Act (“ESA’). The Fund
sought an injunction prohibiting snowrobiling and trail groom ng
until the Agency prepared an Environnental |npact Statenent
(“EI'S") and consulted with the Fish and Wldlife Service (“FW5")
about these activities’ inpacts on federally protected species.

A Settlenment Agreenent was reached and approved in 1997
(“1997 Settlenment”). The 1997 Settl enent provided that the
Service would prepare an EIS "addressing a full range of al
alternatives for all types of visitor winter use, including
snowmobiling and trail groomng . . . and considering the effects

of those alternatives on the Parks' environnents," and then issue
a ROD determ ning how the winter use policies would be changed.
Id. § 1. To obtain conparative data and informati on necessary

for preparation of the EI'S, the NPS agreed to prepare an

envi ronnment al assessnment ("EA"), and designate as the preferred



alternative a proposal closing a trail segnment during the 1997-98
wi nter and closing fourteen additional mles during the winters
of 1998-99 and 1999-2000. Id. § 6. The Park Service al so agreed
to prepare a Biological Assessnent ("BA") detailing the inpact of
wi nter use on the grizzly bear and the gray wolf, and then
request a "formal consultation” with the Fish and Wldlife
Service.* Id. § 5. During the EIS preparation, activities under
the existing winter use plan would continue. Id. § 3. The Court
approved the 1997 Settlenment in Cctober 1997.

Pursuant to the Settl enent Agreenment, in 1997 the NPS issued
an EA proposing the closure of a groonmed road segnent, noting
t hat experinmental closures would provide nore information about
how trail groom ng affects bison. See Environnental Assessnent,
Tenporary Closure of A Wnter Road at 30 (Nov. 1997) ("EA"), AR
at 6401. However, in January 1998 the NPS issued a Finding of No
Significant Inpact (“FONSI") on the grounds that current
information did not “sufficiently denonstrate that an inmediate

closure [of trails] for study would provide the context or range

*See Endangered Species Act, 16 U S. C. § 1536(a)(2)(2003)
(requiring agency consultation with the Fish and Wldlife Service
Secretary to insure that any agency action "is not likely to

j eopardi ze the conti nued exi stence of any endangered species or

t hreat ened species or result in the destruction or adverse

nodi fication of habitat of such species”).



of conditions necessary to nake a cl osure productive.” National
Park Service Finding of No Significant |Inpact, Tenporary C osure
of a Wnter Road, at 2 (Jan. 16, 1998)("FONSI"), A R 12,307. As
a result, the Park Service decided that, while research
concerning wildlife use of grooned trails would continue, this
research would not include closing any trails to groom ng.
Plaintiffs subsequently filed a new action alleging that the
refusal to close any trails to obtain conparative data was a
violation of the 1997 Settl enment Agreenent, as well as an
i npedi ment to conpleting a conprehensive EI'S. This Court found
the clains were premature since the EI'S was not yet conplete,
reasoning that “what is not final is whether the decision not to
close trails will produce an EI'S not in conpliance with the
settl enment agreenent and NEPA.” Mem Op., Mar. 31, 1999, at 10.
Per the 1997 Settl enment agreenent, a Biological Assessnent
was conpleted in July 2000, but a formal consultation with the
FWS did not follow. Instead, in October 2000, the FWS
"concurred" in the conclusion that the proposed action was not
likely to adversely affect protected species. See National Park
Servi ce Biological Assessnent of Wnter Use Plans at 5 (Mar. 21,

2003), AR 71, 084.

10



The Service issued a Draft EIS (“DEIS”) on winter use in
July of 1999, which contained seven alternatives for snownobil e
use and trail groomng. The alternatives ranged frompermtting
unm tigated snownmbile use to allowing very restricted use, but
none of the alternatives in the DEIS contenplated the conplete
elimnation of snowmbiling or the cessation of trail groom ng.
A Final EIS was issued in Cctober 2000 (“2000 FEIS"), and a ROD
signed in Novenber 2000. NPS selected Alternative G the
environnental ly preferred alternative, which all owed snowrobile
use to continue during the 2000-2001 winter, but called for a
conpl et e phase-out of snowmbile use, in favor of snowcoach use,?®
beginning in the winter of 2001-02. Under Alternative G
snownobi | e use woul d be conpletely elimnated by the 2003-04
W nter season. See Record of Decision, Wnter Use Plans, 65 Fed.
Reg. 80, 908 (Novenber 22, 2000).

In Decenber of 2000, the Park Service issued a Proposed
Rul e, which capped snowrobile use in the winters of 2001-02 and
2002- 03, and conpletely elimnated snowrobil e use by the 2003-04

Wi nter season. The Service received 5,273 comments during the

> Snowcoaches are “self-propelled, nmass transit vehicles
i ntended for travel on snow . . . having a capacity of at |east 8
passengers.” See Record of Decision, Wnter Use Plans, 65 Fed.
Reg 80, 908, 80,911 (Novenber 22, 2000).

11



thirty day public comment period, over 4,300 of these conments
supported the proposed phase-out rule. On January 22, 2001, the
Park Service published the Final Rule (“Snowoach Rule” or “2001
Rul €”), which allowed snowrobile use to continue in 2001-02, but
mandat ed significant reductions in snowrobile use in 2002-03 and
a conplete elimnation of snownobile use, in favor of snowcoach
use, by the 2003-04 wi nter season. Nei t her the Proposed Rul e
nor the Final Rule made any changes in the grooned trail system
thus allowing trail groom ng to continue unabated. See generally
Snowcoach Rule, 66 Fed. Reg. 7,260 (Jan. 22, 2001).

The 2001 Rule, promulgated by the Cinton admnistration,
was published the day after President George W Bush took office,
and was i medi ately stayed pending a review of the Rule by the
new adm ni stration. Final Rule, Delay of Effective Date, 66 Fed.
Reg. 8,366 (Jan. 31, 2001). Meanwhile, the 2000 ROD and FEI S
were chal | enged by, anmong others, the International Snownrpbil er
Manuf acturers Associ ation as an unsupported decision to ban
snowmobi ling. The lawsuit called for the 2000 RCD and the
resulting 2001 Rule to be set aside. |In June of 2001, the NPS
reached a settlenent with the parties, which provided that a
Suppl emental EIS ("SEIS") be prepared. The NPS agreed to
consi der data on new snownobi |l e technol ogi es and i ncorporate "any

significant new or additional information or data submtted with

12



respect to a winter use plan.” Wnter Use Plan Final Rule, 68
Fed. Reg. at 51, 527.

Pursuant to the Settlenent, in March 2002, the Park Service
issued a Draft SEIS (“DSEI S”) and a Proposed Rule. The DSEI S
exam ned four alternatives, one of which called for inplenenting
t he snownobi |l e phase-out as detailed in the chall enged 2001 Fi nal
Rule. During the sixty-day comment period, NPS received over
350, 000 pi eces of correspondence fromthe public; over eighty
percent of the public comments supported the phase-out of
snownmobi l es in favor of snowcoaches. Despite this opposition, on
Novenber 18, 2002, one nonth before the phase-out detailed in the
Snowcoach Rul e was scheduled to go into effect, the Service
rel eased a Final Rule delaying the inplenentation of the phase-
out for an additional year. Final Delay Rule, 67 Fed. Reg. at
69,473. Thus, snownobile use was allowed to continue unabated
during the 2002-03 wi nter season.

I n February 2003, the Park Service issued a Final SEI'S
("FSEI'S* or "2003 SEIS') containing five alternatives. Four
alternatives were substantively identical to those in the Draft
SEI'S;, the additional alternative, Alternative 4, was not included
in the Draft SEIS. See Wnter Use Plan Proposed Rule, 68 Fed.
Reg. 51,526, 51,527 (proposed Aug. 27, 2003)(explaining the

di fferences between the DSEIS and the FSEIS). FSEIS Alternative

13



1b, identified as the "environnentally preferred" alternative,
paral |l el ed the Snowcoach Rule's Alternative G (the selected
alternative), but deferred inplenentation of the phase-out for an
additional year. FSEIS Alternative 4, the alternative not
included in the DSEIS, was identified as the NPS's preferred
alternative.®

On March 25, 2003, the Park Service signed a ROD (“2003
ROD’) largely adopting Alternative 4. |In stark contrast to the
2000 ROD and resul tant Snowcoach Rule, the 2003 RCD al | ows 950
snowmbi l ers to enter the Parks each day. The 2003 RCD furt her
provi des that snowmobil es nust conform where possible, wth best
avai |l abl e technol ogy ("BAT") standards, and al so inplenents a
noni toring and "adaptive managenent” program The ROD does not
provide for any trail closures to facilitate nonitoring of trai
groom ng effects on wldlife, but provides that nonitoring wll
continue. Additionally, beginning in 2003-04, gui ded passage
through the Parks will be required for 80% of snownpbiles. See
generally Nati onal Park Service Wnter Use Plans Record of
Deci si on (March 25, 2003)("2003 ROD'), A R 81,461. On August

27, 2003, the Park Service issued a proposed rule to inplenent

6 A 2002 BA on Alternative 4 found that the alternative was
not likely to adversely affect specific protected species.
Li kew se, on March 21, 2003, the FW5 issued a Biol ogi cal Opinion
stating that the Park Service winter-use plan was not likely to
adversely affect protected species.

14



the 2003 ROD. Wnter Use Plans Proposed Rule, 68 Fed. Reg.

51, 526 (proposed August 27, 2003). The Final Rule was published
on Decenber 11, 2003. 68 Fed. Reg. 69,268. Neither the Proposed
Rule or the Final Rule differed significantly fromthe 2003 ROD.

2. 1999 Rul emaki ng Petition

In January of 1999, plaintiff Bluewater and sixty other
organi zations submtted a Rul emaki ng petition to the Departnent
of the Interior, seeking regulations that would prohibit trai
groom ng and snowmbiling in the National Parks. As a result,
the NPS engaged in a year-long review of the environnental
i npacts of snowmobiling on the National Parks' resources,
culmnating in the production of several reports. In April 2000,
the Park Service issued an agency nenorandum concl uding that a
favorabl e response to the Petition was warranted, and finding
that “nost, if not all, of the recreational snownobile use now
occurring in the National Park Systemis not in conformty with
applicable legal requirenments.” Mem from Assistant Sec'y for
Fish and Wldlife and Parks at 4 (Apr. 26, 2000) (" Menoranduni).

Thus, the Menorandum proposed that “all parks which currently
all ow recreational snownobil e use under a special regul ation
shoul d repeal these special regulations imediately and halt

recreational snowrobile use.” Id. In | ate Septenber of 2002,

t he NPS began preparing a rule to “bring the Service into

15



conpliance” with governing regul ations, and called for a repeal
of the general regulations allow ng Parks to promul gate Speci al
Regul ations permtting snowmobile use. See Draft Proposed Rul e,
Snowmobi l e Use Wthin the National Park System (Sept. 21, 2000),
A. R 60, 1059. To date, however, the Proposed Rul e has never
been i ssued, and Bl uewater has not received a final response as

to whether its petition will be granted or deni ed.

C. Statutory and Regulatory Framework

In essence, plaintiffs argue that the NPS s decision to
all ow continued trail groom ng and snowrpbiling violates the
Par ks' conservation nmandate, as codified in statutes,
regul ati ons, executive orders, and managenent policies. Thus,
the Court briefly reviews the major provisions governing the
Nat i onal ParKks.

The Park Service Yell owstone Act, the federal statute
governing the Agency's admi nistration of Yell owstone Park,
requires that the NPS preserve “frominjury or spoilation" the
"wonders" of the park and insure "their retention in their
natural condition.” 16 U S.C. 8 22 (2003). The Secretary is also
required to "provi de agai nst the wanton destruction of the fish
and ganme found within the park, and against their capture or

destruction for the purposes of nerchandise or profit."” Id.

16



The Organic Act, creating the National Park Service, defines
the Service’s purpose as "conserv[ing] the scenery and the
natural and historic objects and the wild-life therein and .
provid[ing] for the enjoynent of the same in such manner and by
such neans as will |eave themuninpaired for the enjoynent of
future generations.” 16 U. S.C. § 1 (2003).

Two Executive Orders specifically address the use of
snowmobiles in the Parks. Executive Order 11644, signed by
President N xon in 1972, established procedures for controlling
the use of off-road vehicles, specifically including snowrbil es,
on public lands. The Executive Order nandated that each agency
establish regul ati ons designating specific zones of use for off-
road vehicles, and that such chosen areas be located to “m nim ze
harassnment of wildlife and significant disruption of wildlife
habitats.” Exec. Order No. 11644, 37 Fed. Reg. 2877 (Feb. 8,
1972). Executive Order 11989, signed by President Carter in
1977, anended and strengthened the 1972 Order, stating that if an
agency head determ nes that the use of off-road vehicles wll
cause “consi derabl e adverse effects on the soil, vegetation,
wildlife, wildlife habitat or cultural or historic resources of
particular areas or trails of the public |lands” the agency head

shal |l "imredi ately close such areas or trails to off-road

17



vehicles." Exec. Order No. 11989, 42 Fed. Reg. 26,959 (May 24, 1977).

NPS regul ati ons prohibit the disturbance of any wildlife
fromtheir "natural state.” National Park Service, Resource
Protection, Public Use and Recreation, Snowmbiles, 36 CF. R 8§
2.18 (a)(1)(i)(2003). The regulations also sharply limt the use
of snownobiles in the Parks, stating that “[s]nownpbiles are
prohi bi ted except where designated and only when their use is
consistent wwth the park's natural, cultural, scenic and
aest hetic val ues, safety considerations, and park managenent
objectives, and will not disturb wildlife or danage park
resources.” 36 CF.R § 2.18 (c).

The National Park Service' s Managenment Policies, which
interpret the above directives, designate the Organic Act as “the
nmost inportant statutory directive for the National Park
Service.” National Park Service 2001 Managenent Policies at
1.4.1 ("NPS Policies"), AR 85,318. The NPS s official
interpretation of the Act notes that it enbodi es both a non-

i mpai rment requirenent and a broader conservation nmandate, thus
noting that the conservation mandate “applies all the tine, with
respect to all park resources and val ues, even when thereis no

risk that any park resources or values may be impaired . NPS

Policies at 1.4.3, A R 85,318 (enphasis added). This mandate is

18



further interpreted to require protection of "[t]he parks

scenery . . . wildlife, and the processes and conditions that

sustain them. . . including the ecol ogical, biological, and

physi cal processes that created the park . . . natural visibility
water and air resources . . .and native plants and

animals.” NPS Policies at 1.4.6, A R 85,318. Thus, the Agency
interpretation of its mandate under the Organic Act requires NPS
managers to “al ways seek to avoid, or mninmze to the greatest
degree practicable, adverse inpacts on park resources and
values.” NPS Policies at 1.4.3, AR 85,318. Finally, the 2001
Managenent Policies recognize that the Agency nust provide for
the public enjoynment of the Parks, but, adopting judicial
interpretations of the Organic Act, note that “when there is a
conflict between conserving resources and val ues and providi ng
for enjoynent of them conservation is to be predom nant.” Id.

The Endangered Species Act ("ESA") requires agencies to
consult with the Fish and Wldlife (“FW5") Secretary to insure
that any agency action "is not likely to jeopardi ze the conti nued
exi stence of any endangered species or threatened species or
result in the destruction or adverse nodification of habitat of
such species.” 16 U S.C. § 1536(a)(2)(2003). Further, if the FW5
determnes that a |isted species may be present in the area of

proposed agency action, the agency must "conduct a bi ol ogi cal

19



assessnment for the purpose of identifying any endangered species
or threatened species which is likely to be affected by such
action." 16 U S.C. § 1536(c).

The National Environnmental Policy Act ("NEPA') requires
that, before an agency takes action that significantly affects
t he environnment, the agency prepare an Environnental | npact
Statenent ("EIS") evaluating the inpacts of the action, as well
as identifying and evaluating alternatives to the proposed
action. 42 U S C 8§ 4332(c)(2003). Consideration of
alternatives is "the heart of the environnental inpact
statenent."” Environnmental |npact Statenment, 40 C.F.R § 1502. 14

(2003). The EI S nust:

(@) Rigorously explore and objectively evaluate all
reasonable alternatives, and for alternatives which
were elimnated from detailed study, briefly discuss
the reasons for their having been elim nated.

(b) Devote substantial treatnment to each alternative
considered in detail. .

(c) Include reasonable alternatives not wthin the
jurisdiction of the | ead agency.

(d)I'nclude the alternative of no action.

(e)ldentify the agency's preferred alternative or
alternatives, if one or nore exists . . . .

(f) I'nclude appropriate mtigation neasures not already
i ncluded in the proposed action or alternatives.

Id. When information is “essential to a reasoned choi ce anong
alternatives and the overall costs of obtaining it are not

exorbitant, the agency shall include the information in the

20



envi ronnental inpact statenment.” Environnmental |npact

Statenent, 40 CF. R § 1502.22(a)(2003).

II. Standard of Review

A. Summary Judgment

This case is before the Court on the parties' cross notions
for sunmary judgnment. Pursuant to Federal Rule of Civil
Procedure Rule 56, summary judgnent should be granted only if
the noving party has shown that there are no genui ne issues of
material fact and that the noving party is entitled to judgnent
as a matter of |law.  See Fed. R. Civ. P. 56; Celotex Corp. v.
Catrett , 477 U.S. 317, 325 (1986); AKA v.Washington Hosp. Ctr. ,
116 F. 3d 876, 879 (D.C. Cir. 1997), reh’gen banc granted, 124
F.3d 1302 (1997). Likewise, in ruling on cross-notions for
sumary judgnent, the court shall grant summary judgnment only if
one of the noving parties is entitled to judgnent as a matter of
| aw upon material facts that are not genuinely disputed. See
Rhoads v. McFerran , 517 F.2d 66, 67 (2d Gr. 1975). Courts in
this Crcuit have repeatedly recogni zed that summary judgnent is
an appropriate procedure when a court reviews an agency's
adm ni strative record. See, e.g., Blochv. Powell , 227 F. Supp. 2d
25, 30-31 (D.D.C. 2002)(citing Fund for Animals v. Babbitt , 903

F. Supp. 96, 105 (D.D.C. 1995)).
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B. Administrative Review

The Adm nistrative Procedure Act ("APA") authorizes courts
to set aside agency actions which are found to be "arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law" 5 U S.C. 8 706 (2)(A). In review ng an
agency's action, the court nust engage in a "thorough, probing,
in-depth review' to determ ne "whether the decision was based on

a consideration of the relevant factors and whether there has

been a clear error of judgnment." Citizens to Preserve Overton
Park v. Volpe , 401 U. S. 402, 415-16 (1971). However, while the
Court's inquiry nust be "searching and careful,” the standard of

reviewis also a highly deferential one; the agency's actions are
"entitled to a presunption of regularity,” and the court cannot
"substitute its judgnment for that of the agency." Id. at 415-16.
Plaintiffs correctly point, however, to a slight winkle in
the well-settled |aw defining a court's deferential review
When, as here, an agency reverses an earlier decision by revoking
or staying an existing regulation, the agency is "obligated to
supply a reasoned analysis for the change beyond that which may
be required when an agency does not act in the first instance "
Motor Vehicle Mfrs. Ass’'n v . State Farm Mut. Auto. Ins. Co. , 463
US 29, 41-42 (1983) (enphasis added). Thus, while the court's
reviewis still a deferential one, in order to withstand judici al

scrutiny the agency record nust denonstrate that "prior
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precedents and standards are being deliberately changed, not
casual ly ignored." Bush-Quayle '92 Primary Committee, Inc. v.

Federal Election Com'n , 104 F.3d 448, 453 (D.C. Gr. 1997)
(internal quotations and citation omtted). Failure to do so
requires the court to set aside the new agency action. See
Louisiana Public Service Com'n v. F.E.R.C. , 184 F.3d 892, 897
(D.C. Gr. 1999)("For the agency to reverse its position in the
face of a precedent it has not persuasively distinguished is

qui ntessentially arbitrary and capricious.").

III. DISCUSSION

A. The National Park Service's 2001 Final Rule and 2003

Final Rule

The Court is faced with the review of an agency deci sion
that anounts to a 180 degree reversal froma decision on the sane
i ssue made by a previous adm nistration. The 2001 Snowcoach
Rul e, explicitly citing the negative environnmental inpacts of
snowmobi | i ng on the resources and wildlife of the National Parks,
mandat ed t hat snownobi |l ing be phased out in favor of snowcoaches.
Three years later, at the exact tine this phase-out was to be
conpl ete, the Court now reviews a newy pronul gated rul e which
all ows 950 snowmpbiles to enter the Parks each day.

This dramatic change in course, in a relatively short period

of time and conspicuously tinmed with the change in
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adm ni strations, represents precisely the "reversal of the
agency's views” that triggers an agency’' s responsibility to
supply a reasoned explanation for the change. State Farm, 463
U S. at 41; see also Amax Land Co. v. Quarterman , 181 F. 3d 1356
1365 (D.C. Cir. 1999) (adopting the State Farm rationale). Wile
the Snowcoach Rule was not a rule of |ong-standing, as it was
i medi ately stayed by the incom ng Bush Admi nistration, the
process | eading to the phase-out decision was |engthy, conplex,
and conpl ete: the Snowcoach Final Rule was promul gated after
al nrost a decade of study, followed by a conplete notice and
comment rul emaki ng process, and was ultimately published in the
Federal Register. Thus, because there is a "presunption that

policies will be carried out best if the settled rule is
adhered to," the NPS is charged with fully explaining the need
for, and identifying the record evidence supporting, this change
in course. StateFarm , 463 U S. at 41-43 (internal quotations
and citation omtted).’

Mor eover, an explanation for this abrupt change, and the

court's review of that change, nust be made in view of the

statutory nmandate that governs the agency's actions. Here, as

"The Court does not question the initial decision to develop the
SEIS, as it was clearly the result of the 2001 Settl enent reached
with the | SMA. 68 Fed. Reg. at 69,268. Rather, the Court seeks
an explanation for the change in course that resulted fromthis
new NEPA process; nanely, the decision to again all ow snowrmbil e
use in the parks.
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revi ewed supra, and duly recognized by the NPS in the 2003 ROD
NPS is bound by a conservation mandate, and that nmandate trunps
all other considerations. 2003 ROD at 18, A R 81,479 ("Congress
has provided that when there is a conflict between conserving
resources and value [in the Parks] and providing for enjoynent of
t hem conservation is to be the primary concern ."); seealso

Nat'l Rifle Assoc. of Am. v. Potter, 628 F. Supp. 903, 909 (D.D.C
1986) ("In the Organic Act Congress speaks of but a single

pur pose, nanely, conservation."). The NPS s Managenent Policies
offer the best interpretation of its mandate, and they are
simlarly explicit: NPS managers “nust al ways seek to avoid, or
mnimze to the greatest degree practicable, adverse inpacts on

park resources and values.” NPS Polices at 1.4.3, A R 85,318.°8

* Defendants argue that their own Managenent Policies are not

bi nding on them This argunent fails on two fronts. First, the
NPS continually relied on the Managenent Polices throughout the
rul emaki ng process. See,e.g., 2003 ROD at 19-20, A R 81, 480-
481 (devoting two pages to expl aining the Managenent Policies in
the "Legal Framework" Section of the ROD). Post-hoc argunents by
NPS' s counsel cannot negate this reliance. Second, this Crcuit
utilizes an "intent to be bound"” test to determ ne whether such
policies are binding. SeeDavisv.Latschar , 202 F.3d 359 (D.C
Cir. 2000)(finding agency policies binding, and noting that

whet her the Park Service is bound by its Managenent Policies
turns on "the agency's intent to be bound"). Here, an intent to
be bound is clear, as these polices were not sinply internal,

i nformal guidelines. Rather, they were pronul gated through an
actual public comment process, and were further noted in the
Federal Register as the "official interpretation” of the Organic
Act. Notice of Availability of Draft National Park Service
Managenent Policies, 65 Fed. Reg. 2,984 (Jan. 19, 2000); Notice
of New Policy Interpreting the National Park Service (NPS)
Organic Act, 65 Fed. Reg. 56,003 (Sept. 15, 2000).

25



Finally, with regard to snowbile use in the National Parks, two
Executive Orders, as well as NPS regul ations, demand that if it
is determ ned that snowmobil e use has an adverse effect on the
Park's resources, or disturbs wildlife, the snownobile use nust

i medi ately cease. 36 CF.R 8 2.18(c); Exec. Order No. 11644,

8§ 3(2); Exec. Oder No. 11989, § 2.

In 2000-01 the NPS faced the question of whether to permt
snownobi | e use in the National Parks, and concluded in the ROD
that the elimnation of snownmbiling in favor of snowcoach use
was the "best way to conply with applicable | egal requirenents.”
Snowcoach Final Rule, 66 Fed. Reg. 7,260 (Jan. 22, 2001). The
2000 RCOD explicitly acknow edged that "there are overall adverse
i npacts associated with snowrobile use in the parks,"” and that
"snownpbil e use at current |evels adversely affects wildlife, air
quality, and natural soundscapes and natural odors." 65 Fed.

Reg. at 80, 915. These inpacts were deened to rise to the | eve
of "inmpairnment"” of the Parks' resources and val ues, thus
violating the Organic Act. 65 Fed. Reg. at 80,916. Consequently,
the 2000 ROD concluded that "elimnation of these inpacts is nost
easily and nost effectively acconplished by elimnating
snownobi | e use.” 65 Fed. Reg. at 80, 915.

Less than three years |ater, while acknow edgi ng that the
2001 Snowcoach Rul e was based on a finding that existing

snowrobi | e use "inpaired park resources and val ues, thus
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violating the statutory nandate of the NPS," the NPS has decided
to all ow 950 snownpbiles to enter the Parks each day. 68 Fed.
Reg. at 69, 268; 68 Fed. Reg. at 51,533. Defendants have
continually explained that the decision to now all ow snowrobiling
is based on the availability of "cleaner, quieter snowmbiles,"
largely due to the transition fromtwo-stroke snowrobiles to
four-stroke snowrobil es and the inplenentation of Best Avail able
Technol ogy ("BAT") requirenents. See 2003 ROD at 3, A R 81, 464
("The selected alternative enphasi zes cl eaner, quieter access to
the parks using the technol ogi es commercially avail abl e today and
calls for inprovenents in the future.”); Id. at 14, A R 81,475
(noting that manufacturers have made "significant inprovenents at
reducing air and noise em ssions"); see Tr. Hr'g, Nov. 20, 2003,
at 71 (NPS counsel explaining that there have been "significant
t echnol ogi cal devel opnents” during the tine between the 2001
Snowcoach Rul e and the 2003 ROD).

However, the prospect of inproved technology is not "new."
The possibility of inproved technol ogy was explicitly considered
in the 2000 ROD, and just as explicitly rejected as an i nadequate
solution for reducing the negative inpacts of snowrpbiling.
Expl aining the need for a conpl ete phase-out of snowrobiles, the
2001 Snowcoach Rul e states: "Sone newer snownpbil es have prom se
for reducing sone inpacts, but not enough for the use of |arge

nunbers of those machines to be consistent with the applicable
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| egal requirements. Cleaner, quieter snowmobiles would do

little, if anything, to reduce the most serious impacts on

wildlife ." 66 Fed. Reg. at 7,260 (enphasis added).
Significantly, this conclusion was never found to be erroneous,
as the 2000 EI' S and ROD were expressly adopted during the 2003
rul emaki ng process. See 2003 ROD at 7, n.3, A R 81,468 (“The
SEIS is a supplenent to the Final EIS, and the context in which
it is witten is the acceptance of new data, notthatthe Final

EIS and ROD are incorrect .”) (enphasis added). Further, the
accuracy of the technol ogical projections nmade in 2000, and the
applicability in 2003, is recognized by the Environnent al
Protection Agency; in comments submtted to the NPS during the
current rul emaki ng process, the EPA affirns that technol ogical
proj ections made in 2000 were accurate, and concludes that, even
wi th new technol ogy, a phase-out of snownmbile use is stil
necessary. See National Park Service, Wnter Use Pl ans Final
Suppl enent al Envi ronnental |npact Statenment, Vol. 2 at 26 (Feb.
2003) ("FSEIS"), AR 74,587 ("FEIS Alternatives B and D were
remar kably accurate in setting and anal yzi ng enm ssi ons objectives
that could be achieved by the new technol ogy."). Thus, even
taking into account the possibility of "cleaner, quieter”

snowmobi | es, the NPS concluded in 2001 that, in order to conply
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with governing | aw, snownobiles nust be elimn nated.?®

The NPS al so posits that the use of guided group tours wll
mtigate snowrobiler interaction with wildlife, and that Iimting
entries to 950 snownpbiles per day will greatly reduce the
negati ve inpacts of snowrobiles. See generally 2003 ROD at 11-
16; A R 81,472-77. However, these nitigation neasures are
significantly flawed. First, the daily "limts" touted by the
NPS do not actually appear to reduce snowrobil e use, as the 2003
RCD notes that the limts will only "ensure use does not exceed
the current average throughout the West Entrances" and actually
"all ow for nodest increases at the other entrances and road
segnents."” 2003 ROD at 11, A R 81,472 (enphasi s added).
Further, the requirenents that snownobilers travel in groups,
under the theory that this will lessen interaction with wildlife,
is essentially elimnated in the 2003 Final Rule, as the "group"
size is defined as "1-11 snowmbiles.” 68 Fed. Reg. at 69, 274.
Thus, the Rule continues to allow for snowrobilers to travel
al one, thereby elimnating the benefit of "group" travel.

Finally, the Final Rule acknow edges the inherent flaws in a

 The likelihood of continued technol ogical inprovenents, and
reliance on the snownobile industry for these inprovenents, was a
prom nent theme in the 2003 ROD. See 2003 ROD at 21, A R 81,482
("As the industry has prom sed, | expect snownrpbile technology to
continue to inmprove, which will further reduce adverse inpacts to
air quality."). However, this reliance nay not be well-placed,
as the 2003 Final Rule admts that "sone snowrbil es' em ssions
in the 2004 nodel year have increased slightly since the 2002
nodel year." 68 Fed. Reg. at 69, 269 (enphasis added).
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tour-gui de system noting that, even between passengers onthe
same machine , it is "very difficult if not inpossible to
communi cate with the driver over the noise of a snowmbile." 68
Fed. Reg. at 69,275. Gven that the Final Rule only requires
snowmobilers to stay within one-third of a mle of the first
snowmobiler in the group (presumably the guide), these oral
comuni cation difficulties apply with equal force. 68 Fed. Reg.
at 69, 275.1°

The gap between the decision nmade in 2001, and the deci sion
made in 2003 is stark. In 2001, the rul emaki ng process
culmnated in a finding that snowrobiling so adversely inpacted
the wildlife and resources of the Parks that all snowrpbile use
nmust be halted. A scant three years later, the rul emaking
process culmnated in the conclusion that nearly one thousand
snowmobiles will be allowed to enter the park each day. |n 2001,
the NPS selected the "environnentally preferred alternative.” 1In
2003, the NPS rejected the environnentally preferred alternative,
and instead chose an alternative whose "primary beneficiaries"
are the "park visitors who ride snowmobiles in the parks and the
busi nesses that serve them" 68 Fed. Reg. at 69,279. 1In light

of its clear conservation nandate, and the previ ous concl usion

" Def endants assert that communication will occur via hand
signals, but given the allowance of a one-third of a mle gap
bet ween the gui de and a snowrobiler, the efficacy of this nethod
of conmuni cation is al so questionabl e.
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t hat snownmobi |l e use anbunted to unlawful inpairnment, the Agency
is under an obligation to explain this 180 degree reversal. NPS
has not net this obligation.' NPS s explanation that
technol ogi cal inprovenents and mtigation neasures justify this
change has, as noted above, proven weak at best. In "swerv[ing]
fromprior precedents"” w thout a cogent, supported explanati on,

t he agency has "crossed the line fromthe tolerably terse to the
intolerably nute." Greater Boston Television Corp. v. F.C.C,,

444 F.2d 841, 844 (D.C. Cir. 1970). An agency decision codifying
such an unreasoned change is "quintessentially arbitrary and

capricious,"” and thus cannot stand. Louisiana Public Service
Com'n, 184 F.3d at 897. Therefore, the Court remands the 2003
SEI'S and ROD to the agency for further consideration not

i nconsi stent with this opinion.??

"Indeed, there is evidence in the Record that there isn't an

expl anation for this change, and that the SEIS was conpletely
politically driven and result oriented. See NPS Meeting Agenda
for June 3, AR 51,392 (defining the "internal objective" as "to
det erm ne under what terns and conditions snowrobiling wll
continue in the three parks," and the external objective as
"whether to affirmthe previous decision or to nake a new one.");
A.R 51,416 (participant in NPS neeting noting that "Gale Norton
wants to be able to cone away saying sone snownobil es are

al l oned.").

2Because the Court remands on the grounds that the agency
reversal in position was arbitrary and capricious, the Court need
not reach Plaintiffs' Oganic Act and Endangered Species Act

cl ai ns.
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B. National Environmental Policy Act Claims

1. Fund For Animals NEPA d ai ns!3

Fund Plaintiffs allege that the failure to include an
alternative considering the cessation of trail groomng in the
2003 SEI S violates NEPA' s nmandate that an agency must consider a
full range of alternatives to any proposed action likely to

i npact the environnment. This failure, plaintiffs allege,

" The Fund plaintiffs also allege that the failure to prepare a
conprehensive SEI'S also violates the 1997 Settl enment Agreenent.
See 1997 Settlenment Y 1 (agreeing that the NPS woul d prepare an
ElI S "addressing a full range of all alternatives for all types of
visitor winter use, including snowmbiling and trail groom ng .
and considering the effects of those alternatives on the Parks'
environment."). Because the Court has determ ned that the 2003
SEIS is not in conpliance with NEPA, and thus remands on that
issue, it need not reach the 1997 Settl enent Agreenent claim

" Fund plaintiffs further allege that the sel ection of
Alternative 4 violates NEPA, as that alternative was not included
in the Draft SEIS and thus was not subject to public comment

until after the issuance of the ROD. Wiile the Court notes that
this disregard for public input has been the NPS s modus operandi

t hroughout the rul emaki ng process, evidenced nost clearly by the
selection of an alternative in the Final Rule that 91% of public
comment s opposed as not adequately protecting the environnent,
this does not anpbunt to a NEPA violation. 68 Fed. Reg. at 69, 269.
Thus, while viewing the agency's actions with scepticism the
Court is persuaded by NPS argunent that the SEIS Alternative 4,
while not included as a distinct alternative in the Draft SEIS,
was in fact reviewed by the public because its conponent parts
were included as parts of other alternatives that were included
in the DSEIS. See Tr. Hr'g, Nov. 20, 2003, at 71. Further, the
public did have the chance to coment on the selected alternative
after it was published in the Proposed Rule, and over 100, 000
comment ators took advantage of this opportunity. Wile surely
not the best practice to shore up public confidence, especially
given the fact that the Draft SEIS generated over 350,000 public
comments, the non-inclusion of Alternative 4 does not anount to a
NEPA vi ol ation. See 68 Fed. Reg. at 69,268 (detailing public
coments) .
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renders the agency's selection of Alternative 4 arbitrary and
capricious. The Court agrees.

As an initial matter, the Court notes that NEPA' s mandate is
essentially a procedural one: it requires that agencies
contenplating an action likely to significantly affect the
environnent take a "hard | ook at the environnmental consequences”
before taking that action. Baltimore Gas & Elec. Co. v. Natural
Resources Defense Council , 462 U.S. 87, 97 (1983); seealso
Valley Community Preservation Com'n v. Mineta , 231 F. Supp. 2d 23,
39 (D.D.C. 2002). This "hard |ook" is acconplished by the
preparation of an "environnmental inpact statenent,” in which an
agency nust "rigorously explore and objectively eval uate al
reasonabl e alternatives" to the proposed action. 42 U S.C 8§
4332(c). However, an agency "need not consider all possible
alternatives for a given action, nor nust the agency sel ect any
particular alternative." Sierra Clubv. Watkins , 808 F. Supp.
852, 872 (D.D.C. 1991). Thus, a court's role is reviewi ng a NEPA
challenge is confined to ensuring that an agency "has adequately
consi dered and di scl osed the environnental inpact of its actions
and that its decision is not arbitrary or capricious." Baltimore
Gas, 462 U. S. at 98.

Def endants argue that the SEIS and the 2003 ROD refl ect the
"hard | ook" required by NEPA, and that the environnental inpacts

of each alternative were exam ned in "painstaking detail,"” as
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evi denced by the 100 pages in the SEI'S devoted to the inpacts of
each alternative. Fed. Defs.' Cross Mot. for Sunm J at 29.
However, defendants entirely m ss the point that notone ofthese
alternatives actually proposed or considered the cessation of

trail grooming . FSEI'S at 499 (“NPS did not have anot her
opportunity in the SEISto . . . evaluate a ‘no access—no
groomng’ alternative.").®™ 1In light of the fact that "the use
of grooned surfaces and their inpacts on wildlife" was identified
as one of the "major issues"” to be considered in the SEIS, it
defies logic that an option considering the cessation of trai
groom ng was not consi dered.

VWi le plaintiffs "cannot sinply throw out innunerable

" Gven that the 2003 SEI S was suppl enental to the 2000 EI S,
defendants rai se the argunent that trail closures were considered
in the 2000 EIS. However, only one alternative in the EI'S
considered any trail closures at all, and that alternative would
have | eft approxi mately seventy percent of roads open to

groom ng. See 2000 EIS at 52, A R 28,452, 28,778. The
possibility of discontinuing the grooming of nore trails was
"elimnated fromdetailed study.” 2000 EIS at 63, A R 28,463.
Moreover, it is clear that the NPS was not, during the 2003

rul emeki ng, choosing fromanong all of the former EI' S
alternatives as well as the new SEIS alternatives. The NPS

deli berately chose to include only one of the alternatives from
the original EIS in the new process, the 2001 sel ected
Alternative G and that alternative did not call for the
cessation of any trail groom ng. Thus, the decision the NPS
faced in 2003 was only a choice anong the listed alternatives in
the SEI'S, none of which call for discontinuing trail groom ng.

| ndeed, the SEIS itself characterizes the decision to be nmade as
"whether to affirmthe previous decision [by selecting
Alternative 1b, which is the selected Alternative G from 2001] or
to make a new one,"” not a decision reconsidering all of the EI'S
alternatives. 2003 SEIS at S-3.
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alternatives to waste the agency's tine," the agency is under an
obligation to consider a fullr-ange of alternatives. SierraClub
v. Watkins , 808 F. Supp 852, 872-75 (D.D.C. 1991) (enphasis
added); Environnental Inpact Statenent, C F.R 8§ 1502.14 (2003)
(consideration of a full range of alternatives is "the heart of
the environnmental inpact statenent."). Here, the administrative
record is ripe with studies indicating that winter park use, and
especially trail groom ng, has |lead to major changes in bison

m gration patterns. See,e.g. , Mary Meagher, Recent Changes in
Yel | owst one Bi son Nunmbers and Distribution, AR 5,329 (noting
that bison distribution patters "changed drastically, "and that
one of the "major factors driv[ing] the changes" is the existence
of "snow packed interior winter roads"); Mary Meagher, Wnter
Recreati on-1 nduced Changes in Bison Nunbers and Distribution in
Yel | owst one National Park, AR 5,345 (the existence of snow
packed roads is "the major influence" for nmajor changes in bison
mgration). Yet, in the face of this highly rel evant evidence,
none of the SEIS alternatives proposed a cessation of trai

gr oom ng.

To be sure, the NPS points to several studies disputing Dr.
Meagher's concl usions, nanely the Bjornlie and Garrott survey
finding that bison nake only mniml use of the grooned roads,
and that the use of the trails actually conserves energy out put

for the bison. See Daniel Bjornlie and Robert A Garrott,
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Effects of Wnter Road Groom ng on Bison in Yell owstone Nationa
Park (2001), AR 84,835-84,847. Defendants thus concl ude that
this valid disagreenent between experts saves its decision not to
i nclude a groom ng cessation option fromrunning afoul of NEPA,
as "[w hen specialists express conflicting views, an agency nust
have discretion to rely on the reasonabl e opinions of its own
qualified experts even if, as an original matter, a court m ght
find contrary views nore persuasive." Fundfor Animals v.

Wiliams , 246 F. Supp.2d 27, 46 (D.D.C. 2003) (quoting Sierra

Club v. Watkins , 808 F.Supp. 852, 862 (D.D.C. 1991)). VWile not
stated in the Record, the NPS apparently decided to credit
certain experts over others, and such a choice would certainly be
wi thin the agency's discretion. However, when naking such a

deci sion, the agency "must cogently explain why it has exercised
its discretion in a given manner." State Farm , 463 U. S. at 52
(enmphasi s added). Mbdreover, as this G rcuit has nade abundantly
clear, factual uncertainty does not give the agency deci sion-
maker carte blanche to nmake unsupported choices. Rather, faced
with conflicting evidence, the decision-maker nust "identify the
consi derations he found persuasive." Small Refiner Lead

Phase-Down Task Force v. U.S.E.P.A. , 705 F.2d 506, 520 (D.C. Cr.
1983) (internal quotations and citation omtted). Defendants
have failed to point to any explanation in the record as to why

NPS apparently chose to credit one expert over another. Thus, in
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light of the agency's nandate to protect the parks, the Court is
at a loss to understand the agency deci sion.

Further, while inconclusive evidence nay serve as
justification for not choosing an alternative, here it cannot
serve as a justification for entirely failing to "rigorously
expl ore and objectively evaluate all reasonable alternatives."
Environnmental |npact Statenent, 40 CF. R § 1502.14 (a). Rather,
the conclusion that "it is unknown if and to what extent
beneficial effects [of trail groom ng] outweigh negative effects
on bi son novenent" screans out for further study. 2003 SEIS at
201, A R 76,513 (enphasis added). As NEPA s inplenenting
regul ati ons make clear, when there is "information relevant to
reasonabl e foreseeabl e significant adverse inpacts,"” and that
information is "essential to a reasoned choi ce anpong
alternatives,"” the agency "shall include the information" unless
"the overall costs of obtaining it are exorbitant or the neans to
obtain it are not known." Environnental |npact Statenent, 40
C.F.R § 1502.22 (2003).

The NPS has never cited expense as an overriding
consideration, nor has it ever stated that it does not know how
to obtain the necessary data. It is thus particularly daming
that the NPS has failed to close a single road to trail grooming,
and consequently has never been able to engage in any true

conparati ve analysis, and gather the resultant necessary data, of
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the effects of trail groom ng on bison and other wildlife. As
the Environnental Assessnent of Tenporary Road Closure stated, a
"W nter road closure would provide useful information to
researchers attenpting to understand if a |ink between the
grooned roads and wildlife novenent exists.”" EA at Summary, A R
6,369. Further, the EISitself noted that, w thout trai

cl osures, the agency sinply cannot "conparatively assess the
effects of groonmed winter roads on wildlife.” 2000 FEIS at 47
A.R 6418. Thus, this failure to even consider taking the steps
necessary to gather relevant information results in an inconplete
El S anal ysis, as NEPA's very purpose is to ensure that "the
agency, in reaching its decision, wll have available, and wll
carefully consider, detailed information concerning significant
envi ronnmental inpacts."” Robertsonv. Meathow Valley Citizens

Council , 490 U.S. 332, 349 (1989).

The agency offers nothing nore than a terse dism ssal of why
the closure of trails was not considered, and its response to the
public comrents that the rule fails to address trail groomng are
indicative of NPS's curt responses: "the NPS believes the
evi dence of whether or not road grooming is affecting bison
di stribution and abundance is inconclusive.” 68 Fed. Reg. at
69, 277. This concl usion, wholly devoid of analysis, does not
pass nuster, as the NPS has an obligation to "respond

meani ngful I y" to the evidence concerning the environnental
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i mpacts of trail groom ng, "for unless an agency answers

objections that on their face appear to be legitimte, its

deci sion can hardly be said to be reasoned.” KeySpan-Ravenswood
LLCv. F.E.R.C. , 348 F.3d 1053, 1056 (D.C. Cr. 2003); seealso
Alaska Wilderness Recreation v. Morrison , 67 F.3d 723, 729 (9th

Cir. 1995) (“The existence of a viable but unexam ned alternative
renders an environnmental inpact statenent inadequate.”).

When the question an agency faces is whether w nter use
activities violate the clear nandate to conserve the wonders of
the national parks, anple evidence that bison are adversely
affected by trail grooming is highly relevant, and thus cannot be
excluded froma NEPA anal ysis wi thout a cogent explanation. The
decision, codified in the 2003 ROD and the Final Rule, to
continue to pack the road system w thout even considering trai
closures, and without putting forth a clear rationale for this

failure, renders the SEIS flatly inadequate under NEPA. '°

' The Fund plaintiffs also allege that permitting trail groom ng
viol ates the Yell owstone Act, the Organic Act, Executive Orders,
and the NPS' s own managenent policies. However, the very nature
of a NEPA violation precludes the Court fromreaching these
argurments. Precisely because of the NPS's failure to truly
consider trail closures, the Court does not have the necessary

i nformati on, such as conparative data from grooned and non-
groonmed trails, to determ ne whether trail groom ng violates
statutory conservati on nandates. Accordingly, the Court's remand
as to the trail groomng issue is on NEPA grounds.
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2. Yellowstone Plaintiffs' NEPA d ains

The Yel |l owstone plaintiffs' NEPA argunent rests on
narrower grounds. Essentially, plaintiffs argue that during the
SEI' S process, the NPS did not properly evaluate |evels of
pol I ution caused by snowrobiles, and did not consider elevated
risks for the Park's nost susceptible visitors and enpl oyees.
Predi ctably, defendants counter that both of these concerns were
t horoughly consi dered, and that the resultant SEISis in ful
conpl i ance wi th NEPA requirenents.

The cornerstone of plaintiffs' claimthat possible |evels
of air pollution fromsnowrobile em ssions were not properly
evaluated is that NPS failed to nodel particulate matter under
2.5 mcrons in size (PM2.5). NPS counters that it nodel ed
particulate matter at the PM 10 | evel, which serves as a proxy
for measuring at the PM 2.5 level. The parties' briefs, each
supported by conflicting scientific evidence, engage in a back
and forth as to which scientific nmethod nore accurately detects
fine particulate matter.

A battle over proper scientific methodology is not a fight
into which the Court can properly intervene. As nore fully
expl ai ned above, NEPA' s procedural nandate requires that
agenci es consider a full range of alternatives, and the
envi ronnental effects of inplenenting each alternative, before

taking any action that could significantly affect the
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envi ronnent. Absent an agency's blatant use of an unscientific
or discredited nmethod of evaluation, it is the agency, not the
Court, who is "entrusted with the responsibility of considering
the various nodes of scientific evaluation and theory and
choosi ng the one appropriate for the given circunstances.”
Sierra Club v. U.S. Dept. of Transp ., 753 F.2d 120, 129 (D.C
Cr. 1985). Thus, the Court finds that it is well within the
agency's discretion to choose an air particul ate nodeling

met hod, and NPS s choice does not render it in violation of
NEPA.

The Yell owstone plaintiffs further argue that, with regard
to air pollutants, the agency failed to evaluate el evated risks
to pregnant wonen, children, and elderly visitors. However, as
the NPS counters, the SEIS devoted a full sub-part to public
health and safety, and another full part to enployee health and
safety, and included those with increased health risks in the
anal ysis. See,e.g., 2003 SEI' S 114-15, 187-195. The Court
shares plaintiffs' concerns that the gravity of the health risks
identified nmay not be able to be squared with the decision to
al | ow conti nued snowobiling, and this disparity may well
i nplicate other statutes. However, it is clear that the NPS did
at least fully consider health risks to susceptible popul ati ons,
and under NEPA the evaluation of alternatives and risks is al

that is required. It is a breakdown in procedure, rather than

41



di sagreenent with the decision reached, which forns the basis of
a NEPA claim See Ohio Forestry Ass'n, Inc. v. Sierra Club ,

523 U. S. 726, 737 (1998); seealso Grand Council of Crees v.

FER.C. , 198 F.3d 950, 959 (D.C. Cir. 2000) (NEPA "'does not

i npose substantive duties mandating particular results, but
sinply prescribes the necessary process for preventing

uni nf or ned- -rat her than unw se--agency action.'") (quoting
Robertson v. Meathow Valley Citizens Council , 490 U. S. 332, 333
(1989)). Accordingly, the Court finds that the agency's

anal ysis of health risks to susceptible popul ati ons does not

render it in violation of NEPA.

C. The 1999 Rulemaking Petition

Finally, the Fund plaintiffs argue that defendants' failure
to respond to Bluewater Network's 1999 Rul enaking Petition
seeki ng regul ations prohibiting snowmobiling and trail groom ng
t hroughout the entire National Park System amounts to
unr easonabl y del ayed agency action in violation of 5 U. S.C. 88
555(b) and 706(1). Pursuant to the APA, an agency nust
"conclude"” a matter presented to it "within a reasonable tine."
5 US C 8§ 555(b)(2003). If agency action is "unlawfully
w t hhel d or unreasonably del ayed,” a reviewng court is
aut horized to conpel agency action. 5 U S.C. 8§ 706(1); seealso

Mashpee Wampanoag Tribal Council v. Norton , 336 F.3d 1094, 1099-
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1100 (D.C. Cir. 2003). In determ ning whether an agency has
unreasonably del ayed action, this GCrcuit |ooks to the follow ng
criteria for guidance:

(1) the tinme agencies take to nake decisions nust be

governed by a "rule of reason"; (2) . . . [the]
statutory schene may supply content for this rule of
reason; (3) delays . . . are |ess tol erable when human

health and welfare are at stake; (4) the court should

consider the effect of expediting delayed action on

agency activities of a higher or conpeting priority;

(5) the court should also take into account the nature

and extent of the interests prejudiced by delay; (6)

the court need not find any inpropriety |urking behind

agency lassitude in order to hold that agency action

IS unreasonably del ayed.

In re Bluewater Network , 234 F.3d 1305, 1315 (D.C. Cr. 2000)
(internal citations and quotation omtted); seealso Mashpee,
336 F.3d at 1110. Gven the admttedly vague nature of these
factors, this Crcuit has recognized that resol ution of
unreasonabl e delay clainms is often "a conplicated and nuanced
task requiring consideration of the particular facts and

ci rcunst ances before the court.” Id.

The above factors make clear that an anal ysis of whether
unr easonabl e del ay has occurred is heavily dependent on the
statutory context. As discussed extensively supra, the NPS
conservation comuand could not be nore clear: the NPS is
absol utely charged with preserving the natural wonders of the

Parks. Indeed, the NPS itself officially interprets its Organic

Act mandate to require that NPS managers "always seek to avoid,
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or m nim ze to the greatest degree practicable , adverse inpacts
on park resources and values.” NPS Polices at 1.4.3 (enphasis
added) .

In recognition of this clear mandate, the initial response
to the 1999 Petition stated that because "recreational use of
snowrobi | es in our national parks is capable of disturbing
wildlife, polluting the air and water of the parks, [and]
exceeding the service-wide noise standards . . . nost, if not
all, of the recreational snownobile use now occurring in the
Nat i onal Park System is notin conformity with applicable legal
requirements ,” and recommended that recreational snownobil e use
be imedi ately halted. Assistant Sec'y for Fish and Wldlife
and Parks Mem, Apr. 26, 2000, at 1-4, A R 60,076 (enphasis
added). Yet, despite the NPS s conservation nandate and the
initial recognition that allow ng snowmbiling ran afoul of that
mandate, the stark reality is that, in the absence of an answer,
snownpbi | i ng has conti nued unabated during the five years since
the petition was fil ed.

Wil e the APA does not set clear tenporal boundaries
defi ning "unreasonabl e del ay, "a five year del ay snmacks of
unr easonabl eness on it face. |Indeed, this Grcuit has indicated
that "a reasonable tinme for an agency decision coul d enconpass
"nont hs, occasionally a year or two, but not several years or a

decade.'" Midwest Gas Users Ass'nv. F.E.R.C., 833 F. 2d 341, 359
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(D.C. Cr. 1987) (quoting MCI Telecommunications Corp. v.

F.C.C. , 627 F.2d 322, 340 (D.C. Cir. 1980)). Defendants counter
that the delay is reasonable and within their broad discretion
to determne policy priorities. Specifically, defendants argue
that, in light of advances in snowrobile technol ogy as well as
the pressures of intervening litigation, NPS continues to

anal yze the issue. Moreover, federal defendants state that the
deci sion reached with regard to Yell owstone (per the Final Rule)
could well serve as a nodel for parks nationw de.' G ven these
conpeting concerns, defendants rely on Cobell v. Norton for the
assertion that courts should not conpel agency action unless a
delay is "egregious."™ Cobell v. Norton , 240 F. 3d 1081, 1096
(D.C. Cir. 2001).

Wiile the Court heeds this w se caution agai nst
interference with agency discretion, it also notes that
deference "does not require courts to turn a blind eye when
governnment officials fail to discharge their duties.” Id
(affirmng finding that agency delay was unreasonable). As in
Cobell , this court cannot turn a blind eye to the factua

realities, nor the NPS' s obligations, in the instant action.

7 Intervenor defendant the State of Woni ng conversely argues
that plaintiffs' "answer"” to the 1999 Petition is inmm nent
because of the instant rul enaking process. This is sinply
incorrect, as the 2003 Final Rule pertains only to Yell owstone
National Park, Gand Teton National Park, and the John D
Rockefeller, Jr. Menorial Parkway, while the 1999 Petition seeks
a snownobile ban in over 30 National Park units.
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The 1999 Petition docunents nunerous studies finding
unacceptabl e |l evels of air pollution, traced to snownbile
engi ne em ssions, in the parks. For exanple, one study found
t hat carbon nonoxide levels in sone areas of Yellowstone were
hi gher than that in the city of Los Angeles. Bl uewater Network
1999 Rul enaking Petition at 2, A R 21,593. Perhaps nost
startling is the record evidence that at existing | evels of
snowmbiling, the air quality in sonme park areas is so toxic
that park rangers are forced to wear respirators tosimply do
their jobs in a national park —arguably the last place that air
qual ity should prove to be an occupational hazard. NPS sinply
cannot debate that pressing human health concerns, as well as
the possibility of grave environnmental damage, demand pronpt
revi ew

Further, because the 1999 Petition chall enges snownobiling
throughout the entire Park System it applies to the park units
that wll not be affected by the 2003 Final Rule. Thus, the
current conditions in the parks not subject to the Final Rule
will remain, and these may well be the very conditions that the
NPS fully admts necessitated the Final Rule for Yell owstone.
G ven that when the inpacts of snowrobiling were actually
considered in Yell owstone, the NPS found that snowmbile use
i npacted Park air quality and wldlife to such a level so as to

constitute unlawful "inpairnment,” it is clear that the inpacts

46



of snownobiling in other parks could al so be severe. 2003 ROD
at 20-21, A R 81, 481-82.

NPS' s assertions that the delay is reasonabl e because it
continues to study the issue, and that it is prioritizing nyriad
responsibilities (including intervening litigation on several
fronts), are not without nmerit. The Court is also aware that
col l ecting evidence for the entire Park systemw || likely be a
| engt hy process. However, when bal anced agai nst the applicable
statutory schenme, nanmely the Organic Act, it is clear that the
failure to take any action since the initial favorable response
cannot be squared with the need to protect the parks. Quite
sinply, NPS s conservation mandate can rarely be trunped by
ot her considerations. As the 2003 ROD unequi vocally
acknow edges, "Congress has provided that when there is a
conflict between conserving resources and val ue and providing
for enjoynment of them conservation is to be the primary
concern ." 2003 ROD at 18; seealso Edmondsv.Babbit , 42 F
Supp.2d 1, 16 (D.D.C. 1999) (noting the "primary purpose" of the
Organic Act is "the conservation of wildlife resources.™)

(coll ecting cases).

Thus, in light of NPS s clear charge to protect the
wonders of the National Parks, coupled with the fact that during
t he ongoi ng del ay snowmbiling — which is acknow edged by the

NPS as "not in conformty with applicable |egal requirenents" -
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conti nues unabated, the Court finds that the agency's delay is
unr easonabl e.

The Court does not, of course, take a position as to
whet her a favorable response to the Petition is warranted.
However, while plaintiffs are not necessarily entitled to the
answer they want, they are certainly entitled to an answer
within a reasonabl e anbunt of tinme. See Potomac Electric Power
Co.v.ICC , 702 F.2d 1026, 1034 (D.C. Cir. 1983) ("[E]xcessive
del ay saps the public confidence in an agency's ability to
di scharge its responsibilities and creates uncertainty for the
parties, who nust incorporate the potential effect of possible

agency deci sionmaking into future plans.").

CONCLUSION

Accordingly, for the reasons set forth herein, plaintiffs
notions for sumrmary judgnent nust be granted in part and deni ed
in part, and defendants' notion nust be simlarly granted in
part and denied in part, and it is hereby

ORDERED t hat the March 25, 2003, Record of Decision
February 2003 Suppl enental Environnental |npact Statenent; and
Decenber 11, 2003, Final Rule are vacated and renmanded to the
National Park Service, U S. Departnent of the Interior, for
further proceedings not inconsistent with this OQpinion; and it

is

48



FURTHER ORDERED t hat, because the 2003 Final Rule is
vacat ed and remanded, and pursuant to the Court's authority in
Small Refiner Lead Phase-Down Task Force v. U.S.E.P.A. , 705 F. 2d
506, 553 (D.C. Cir. 1983),! the prior January 22, 2001, Fina
Rul e, as nodified by the Novenber 18, 2002, Final Rule, shal
remain in effect until further Order of the Court; and it is

FURTHER ORDERED t hat the National Park Service shall respond
to Bluewater Network's Rul emaking Petition by no later than
February 17, 2004.

An appropriate Judgnent acconpani es this Menorandum Qpi ni on.

Signed: Emmet G. Sullivan
United States District Judge
December 16, 2003

""The Court notes that the NPS indicated in the 2003 Final Rule
that, absent promul gation of the new regul ati ons, the existing
regul ations would go into effect. 68 Fed. Reg at 69, 269.
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